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Introduction
With the intensification of the economic exploitation of the oceans, maritime protests are, more and more, a tool used by non-governmental organizations (NGOs) to get community's attention and pressure for action on a range of issues, such as the over exploration of the Arctic; marine pollution; unrestrained oil exploitation in sensitive areas; among others.
"Save the Arctic" is the slogan of the campaign that Greenpeace International (hereinafter Greenpeace) and national/regional Greenpeace Organizations have been engaging in since 2010. During this campaign, on 18 September 2013, on board, the ship "Arctic Sunrise", flying the flag of the Kingdom of the Netherlands, Greenpeace activists engaged in a protest at the Russian Oil Installation, Prirazlomnaya. The objective of the protest was to draw attention to the potential environmental damages resulting from the exploration and exploitation of the Arctic.
This case resulted in two relevant court decisions, first by the International Tribunal for the Law of the Sea (ITLOS), subsequently by the Arbitral Tribunal, relating to the boarding, seizure, and detention of the Arctic Sunrise.
Although Russia refused to recognize the jurisdiction of either ITLOS, regarding provisional measures, or the Arbitral Tribunal, for the merits, this case gave to coastal States some clues on how to deal lawfully with a marine protest under the Law of the Sea.
Therefore, the purpose of this study is to analyse the jurisprudence of the case, in particular the arbitral award, and understand what kind of clarification it gives about the extent of coastal state´s jurisdiction concerning protest at sea that could interfere with exploration and exploitation activities (MOSSOP, 2016, p. 61) .
The dispute resulted from a set of events that took place from 16 to 19 September 2013.
On 16 September 2013, the Russian Federation Coast Guard vessel Ladoga warned the Arctic Sunrise crew by radio that a violation of the United Nations Convention on the Law of the Sea (UNCLOS) regarding the safety zone would not be tolerated.
The next day, when Arctic Sunrise moved into the direction of the installation, the Russian authorities advertised that the regulations should be followed and that it was not allowed to enter the area with a radius of three nautical miles around the facility as this meant a danger to the safety of navigation and the five-hundred-meter safety zone around the facility.
Regardless, on 18 September 2013, the Greenpeace activists engaged, on board the ship "Arctic Sunrise", in a protest at the Russian oil installation. They approached the installation in five rigid inflatable boats (usually called RHIBs) while the Arctic Sunrise remained at a threemile distance from the installation and just briefly came within the three nautical miles of it 1 
.
In response to the attempt of climbing the installation with ropes and a "safety pod" (a tube measuring 3 meters long by 2 meters wide and painted in bright colors), the Russian coast guard responded firing warning shots. In result, two of the activists (the Swiss and the Finnish national) were removed from the installation and taken aboard the Russian coastguard vessel (Request, p. 2 of Annex 2 of Annex 1). The remaining activists and RHIBs returned to the Arctic Sunrise (Request, p. 6 of Annex 2).
Following this incident started the diplomatic contacts between the Russian Federation and the Netherlands. In a verbal note, dated 18
Paula de Castro Silveira -Grace Ladeira Garbaccio September 2013, the Russian Federation informed the Netherlands that it had decided "to seize The Arctic Sunrise" arguing that those actions "exposed the Arctic region to the threat of an ecological disaster with unimaginable consequences" (Request, p. 3 of Annex 2 of Annex 1; The request, p. 3 of Annex 2 of Annex 1).
On 19 September, after almost a day and a half on board the Russian Coast Guard vessel, the two activists returned to the Arctic Sunrise (Request, p. 8 of Annex 2). Subsequently, the Russian authorities boarded the intruding vessel, arrested the crew and detained the ship.
In reply, the Netherlands argued that the Russian Federation´s actions "breached its obligations owed to the Kingdom of the Netherlands regarding the freedom of navigation and its right to exercise jurisdiction over the Arctic Sunrise" (Request, p. 4). Subsequently, the Netherlands instituted arbitral proceedings against the Russian Federation under Annex VII to the UNCLOS and, on 21 October 2013, submitted a Request for provisional measures to ITLOS (Request, p. 4). The Russian Federation made several assertions as to the legal basis for the arrest of the vessel and its crew (MOSSOP, 2016, p. 63) . First, they qualified Greenpeace acts as piracy (NOTO, 2016, p. 37) , under article 101 of UNCLOS. The qualification of the acts of protest at sea as piracy would present a valid solution to the issue of lack of jurisdiction to approach the Arctic Sunrise without the authorization of the Flag State. After all, under the terms of article 105 and article 110, paragraph 1, a) of UNCLOS if the Coastal State has reasonable grounds to suspect piracy, it has the right of access and seize the ship. However, it is questionable whether an act of piracy could be committed against an offshore oil facility.
Piracy is defined as any illegal act of violence or detention, or any act of depredation committed for private ends by the crew or passengers of a private Ship and directed against: (i) a ship on the high seas (named as the "two-vessel requirement"); or (ii) a vessel not subject to the jurisdiction of any State.
Several elements could be common to both acts of protest at sea and piracy, the article 101 of UNCLOS is broad enough to encompass the protest situation. Several national courts (MENEFEE, 1993, p. 7 ss.) have considered non-violent protest acts as acts of piracy, namely "Castle John and Nederland's Stichting Sirius versus NV Mabeco and NV Parfin", the Belgian Court of Cassation qualified as piracy the acts of protest undertaken by Greenpeace activists against two Belgian vessels, the NV Mabeco and the NV Parfin, which had discharged toxic substances on the high seas (NOTO, 2016, p. 41) .
In this case, however, to qualify the situation as piracy it is necessary to qualify the oil installation as a "Ship," which is not a peaceful assertion, and, on the other hand, rationalize the environmental protection as a "private" end (HONNIBALL, 2015, p. 5 ss.) , which is quite difficult due to the public nature of the good in questions -the "environment."
As such, the Arbitral Tribunal considered that The Prirazlomnaya is not a ship. It is an offshore ice-resistant fixed platform (NETHERLANDS v RUSSIA (Merits), p. 57, paragraph 238). Therefore, the boarding, seizure, and detention of the Arctic Sunrise cannot be justified as an exercise of the right of visit to the Arctic Sunrise on suspicion of piracy The 1988 SUA Protocol states that the provisions of SUA 1988 apply mutatis mutandis to "fixed platforms" in the sense of "[...] artificial island, facility or structure permanently attached to the seabed for exploitation of resources or for other economic purposes" (Article 1, of SUA Protocol 1988).
The facts described above could fall under the infringement referred to in Article 2 (d) of the 1988 SUA Protocol, which provides: "to place or cause to be placed on a fixed platform by any means a device or substance which is capable of destroying it or endangering its security." This provision is broad enough to cover the vicissitudes of the case and guarantee coastal State jurisdiction.
It also provides that each State party shall take such measures as may be necessary to establish its jurisdiction over the crimes listed. The State, therefore, has jurisdiction in respect of such offenses when they are committed: (i) against or on board a fixed facility while located on the continental shelf of that State; (ii) by a national of that State; (iii) by a stateless person habitually resident in that State; (iv) if, during his practice, a national of that State is abducted, threatened, injured or killed; or (v) is committed in an attempt to compel that State to practice or cease to exercise any act (Article 3 (1), of SUA Protocol 1988). Some authors consider this to be "regrettable," stating that the inclusion of this provision in the 2005 SUA Protocol would have promoted, to some extent, efforts to protect offshore oil installations. In practice, if these provisions were applied, mutatis mutandis, to the 2005 SUA Protocol, it would encounter difficulties in coexisting with the "exclusive competence" provision of the Coastal States in the premises, as well as in the security zones established under UNCLOS. After all, the Coastal State is already authorized to address and even detain individuals who endanger a fixed installation, whether it is in the facility itself or within the safety zone surrounding it.
Regarding the Arctic Sunrise case, some essential facts should be emphasized regarding the implementation of the SUA Protocol. First, the Kingdom of the Netherlands and the Russian Federation are both Party to the 1988 SUA Protocol; however, only the Kingdom of the Netherlands is a party to the 2005 SUA Protocol. Therefore, the 1988 version would prevail. However, this is not enough on its own, because this instrument doesn´t have specific provisions regarding enforcement powers. So, in cases of terrorism, we have still to analyse the situation under UNCLOS provisions regarding enforcement powers. It may be due to this fact that the Russian Federation did not charge the Arctic Sunrise crew for terrorism.
Law Enforcement Powers: right of hot pursuit
Therefore, the boarding, seizure, and detention of a vessel in the EEZ without the consent of the flag State, and without suspicion of piracy as provided under Article 110 of UNCLO, just find a basis under international law if the requirements of hot pursuit are satisfied.
The hot pursuit (SILVEIRA, 2001) already part of customary law, is codified in article 111 of UNCLOS. Article 111 (2) gives the right of hot pursuit mutatis mutandis to violations of the laws of the territorial state in the EEZ, or the continental shelf, including safety zones around continental shelf installations (CRAWFORD, 2012, p. 310; POULANTZAS, 2002, p. 167 ss.) .
In short, the right of hot pursuit is the right of a coastal state to pursue outside of territorial waters, and take enforcement action against, a foreign ship that has violated the laws and regulations of that State. It serves to prevent foreign vessels that have broken the rules and regulations of a coastal State from evading responsibility by fleeing to the high seas (NETHERLANDS v RUSSIA (Merits), p. 58, paragraph 245).
The Arctic Sunrise "briefly enters" the safety zone (REQUEST, p. 4 of Annex 2). Therefore, it could be argued that the ship is not subject to the regime of hot pursuit. However, Article 111 (4) adopts the doctrine of "the mother vessel," a ramification of the doctrine of "the constructive presence," which allows the right of hot pursuit to a mother ship for the activities of its boats or other crafts as they work as a team. Hence, the Arctic Sunrise and the inflatable boats, which were launched from it, acted as a team and therefore the ship Arctic Sunrise is equally responsible for the violations committed.
As stated by ITLOS in M/V "SAIGA" (n. 2), the conditions set out in Article 111 for the exercise of the right of hot pursuit are "cumulative.
Each of them has to be satisfied for the pursuit to be legitimate under the Convention"
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The first requisite for the legitimate exercise of the right of hot pursuit set out in Article 111(1) of UNCLOS, is that the competent authorities of the coastal State must have good reason to believe that the vessel being pursued has violated the laws or regulations of that State. In this case are relevant the applicable laws and regulations applicable in the safety zone and installation in the EEZ (NETHERLANDS v RUSSIA (Merits), p. 60, paragraph 247).
During the events, Russia unequivocally stated the view that a 500-meter zone prohibited to navigation existed around the installation. Consequently, the Tribunal proceeded on the assumption that a safety zone had been validly established around the platform and that navigation was prohibited in that zone. Furthermore, hot pursuit cannot be initiated merely after a warning from the installation, it must commence with a visual or auditory signal to stop from a pursuing vessel or an aircraft (Article 111 (4) of UNCLOS). It cannot come from the installation, as only ships and aircraft have such authorization under Article 111 (5), and even from that category, they must be identified as being on government service. Also, the practicalities of the requirement of a visual or an auditory signal mean the pursuer must be physically close to the installation, which of itself would probably deter the incursion in the first place. Secondly, the visual or auditory signal must be made while the offending vessel is physically in the safety zone. Given the zone´s small size, and the expectation that a fleeing ship will be in the safety zone, at best the opportunity to commence hot pursuit is limited (Article 111 (4) of UNCLOS).
The Tribunal considered that any order to stop given to the RHIBS of the Arctic Sunrise during their scuffle with the RHIBs of the Ladoga within the 500-meter safety zone of the installation would not have been valid under UNCLOS, as the Convention requires that stop orders are given to the main ship which is to be pursued. However, the evidence shows that orders to stop were delivered directly to the Arctic Sunrise by VHF radio (NETHERLANDS v RUSSIA (Merits), p. 62, paragraphs 255-256). Regarding this fact, the Tribunal went further and defended a modern interpretation of the Convention, stating that the parameters of the right of hot pursuit must be interpreted in the light of their object and purpose, having regard to the modern use of technology (NETHERLANDS v RUSSIA (Merits), p. 62-63, paragraph 259).
Having in mind that the principal object of the rule regarding signals contained in Article 111 (4) is to ensure that the pursued ship is made aware of the pursuit, the Tribunal´s understanding was that VHF messages presently constitute the standard means of communication between ships at sea and can fulfill the function of informing the pursued ship. Therefore, in the present case, it is unquestionable that the Arctic Sunrise was aware of the pursuit, as at least some of the radio messages to stop were received and acknowledged. For these reasons, the Tribunal decided that the auditory signal was valid, which means that the pursuit should commence with the transmission of the first radio message to stop if, on that moment, at least one of the RHIBs was still within the 500-meter zone around the installation (NETHERLANDS v RUSSIA (Merits), p. 62, paragraph 260-261).
Having in consideration the evidence before it, the Tribunal concluded that the first stop order was probably given (even if only a minute or two) after the last of the RHIBs exited the 500-metro zone around the installations.
The Tribunal, however, notes that the formulation of Article 111(4), suggests that the location of the foreign ship at the time of the first stop order should not be evaluated with the full benefit of hindsight, but instead looked at from the perspective of the pursuing ship (NETHERLANDS v RUSSIA (Merits), p. 65, paragraphs 266-267). Therefore, given the closeness in time of the first stop order and the departure of the RHIBs from the safety zone, this requirement should be satisfied.
Besides the practicalities, to qualify the pursuit as "hot," the quest should not be interrupted (Article 111 (1) of UNCLOS). Therefore, the lawful performance of the right of hot pursuit requires the immediate commencement of the hunt and its uninterrupted continuation upon the high seas.
If an analysis of the case is carried out on the literal meaning, it will appear that the right of hot pursuit can be initiated against a ship that makes an unauthorized entry into a safety zone around an installation, even though that ship may only be briefly in such an area, as in the case of the Arctic Sunrise. It may also continue to be pursued for as long as 36 hours, based on hot pursuit. It could be argued that the Russian authorities had authority to take enforcement measures against the Arctic Sunrise as the mother ship, and, consequently, that the boarding, arrest of the crew and detention of the vessel were valid under international law.
In the light of the factual account of events, during the three hours following the first stop order, the Russian Authorities conduct consisted with the notion of hot pursuit. However, after the initial flurry of orders, threats, and warning shots, from approximately 9:30 on 18 September 2013 the Russian Authorities behaviors changed, unloading its gun mounts and ceasing issuing orders to the Arctic Sunrise.
In spite of the Russian authorities decision to seize the Arctic Sunrise, as expressed in the note verbal of the same date, and the Arctic Sunrise remaining within the mediations of the three-nautical miles of the installation, the persecution was not continued. Nothing in the description of the events shows a continuing pursuit of the Arctic Sunrise, as should have happened, missing the element of "hotness" of the pursuit and therefore falling out the scope of the provision of hot pursuit.
In the absence of hot pursuit, as described in UNCLOS, what can a coastal State do when faced with an attack on the installation, safety zone or to the surrounding environment?
Another Possible Means of Defense of Coastal States Rights Facing a Protest at Sea
One of the most important contributes of this case for the clarification of coastal States rights to protect their rights in the safety zone, installation and EEZ, is given by the broad analysis that was made in relation to other forms of defence of coastal States facing a protest at sea in that zones.
First, the award of the Arbitral Tribunal recognized that acts of peaceful protest at sea may result in possible disruption of the freedom of navigation and expressed the view that this should be tolerated by the coastal State so long as they do not interfere with the exercise of its sovereign rights (NETHERLANDS v RUSSIA (Merits), p. 82, paragraph 328).
The Tribunal gave specific indications to identify which acts of protest could be reasonably considered to constitute an interference with a coastal State´s sovereign rights, particularly in the context of this case. Therefore, it would be reasonable for a coastal State to act to prevent: i) violations of its laws adopted in conformity with the Convention; ii) dangerous situations that can result in injuries to persons and damage to equipment and installations; iii) negative environmental consequences; and iv) delay or interruption in essential operations (NETHERLANDS v RUSSIA (Merits), p. 82, paragraph 327).
Given the "constructive presence" adopted by Article 111 (4) UNCLOS, the five RHIBs launched from the Arctic Sunrise that approached the installation gave rise to a breach of the safety zone around the platform. That provided a basis to allow the adoption of preventive measures, by the Russia Federation against the intruder ship, to avoid delay or interruption in essential operations of the installation (NOTO, 2016, p. 55) 3 . However, at the time it was boarded and seized, the Arctic Sunrise was no longer engaged in actions that could potentially interfere with the exercise by Russia of its sovereign rights as a coastal State (NETHERLANDS v RUSSIA (Merits), p. 82, paragraph 327).
The Tribunal noted that Article 78 of UNCLOS provides that the exercise of the rights of a coastal State over the continental shelf "must not infringe or result in any unjustifiable interference with navigation and other rights and freedoms of the other States as provided in the
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Convention." Therefore, the boarding and seizing of the Arctic Sunrise would have infringed and unlawfully interfered with the navigation and other rights and freedoms of the Netherlands (NETHERLANDS v RUSSIA (Merits), p. 83, paragraph 331).
Conclusion
In addition to the media relevance that the case assumed during the time that the Russian Federation detained the Arctic Sunrise Ship and its crew, the legal issue raised by this case is an important precedent to point out.
The Tribunal reaffirms that, according to UNCLOS, international law provides coastal States with "sovereign rights" for exploration, conservation, and management of natural resources, so it would be necessary to analyse, case by case, if the acts of protest at sea pose a severe threat to EEZ´s rights of coastal State.
However, although Russia has the right to protect the facility and the surrounding marine environment, the end does not justify the means. Although they were able to respond legally to the attack, they did not follow the procedures required by the law of the sea for the persecution and, consequently, it cannot be described as "hot." Therefore, the fact of being aboard the Vessel without the consent of the Kingdom of the Netherlands, Flag State, constituted a violation of international law, incurring potential responsibility on the part of Russia. The situation would have been different had the procedures described in the law of the sea been followed to protect the offshore installation and, consequently, the rights over the EEZ. Greenpeace was thus allowed to present itself as the innocent victim of a violating State although, in fact, the Russian Federation had good reason to act against the Arctic Sunrise Ship. To make this a lawful action, the Russian Federation would only need to have taken advantage of the various opportunities it had to do according to UNCLOS in compliance with all the requirements of Article 111.
